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INDEX TO THE PUBLIC LAWS 


PASSED SINCE THE PUBLICATION OF THE SIXTH EDITION OF PUR- 


DON’S DIGEST, INCLUDING THE ACT OF OCTOBER 13, 1840. 


A. 


ACCOUNT RENDER. Atter judgment quod computet, court may appoint auditors 
and proceed as at common law, or may order a jury to settle the accounts. 

P, L. 1841, 7 

Either party may be compelled to answer interrogatories, produce books, &c. — ib 

The courts to have jurisdiction of a court of chancery in settling partnership 


and other accounts. pe, 
Certificate of counsel to be filed before bill entertained as to the nature of the 
case. 8 
Act of April 4, 1831, repealed. ib 


ACTIONS. (See Courts.) Summons in suits against canal and rail-road companies, 
may be served on any officer in any county where their property may be. 

P. L. 1842, 145-6 

In all actions by any of the municipal corporations of Philadelphia county, for 

sums claimed for curbing, paving, &c., it is only necessary to prove that the 

work, &c., was done, and the value thereof. P. L. 1843, 342 

Defendant only to deny that the work was done, to prove the price charged 

greater than the value, or that the amount claimed has been paid or released. ib 

No action by a feme sole to abate by reason of her marriage. P. L. 1845, 386 


ALIENS, Purchases and sales of lands by aliens, validated under certain restric- 
tions. P. L. 1844, 274 


ARBITRATION. No affidavit of defence necessary on appeal from award of arbi- 
trators. P. L. 1841, 24 


Appeals dismissed, re-instated in certain cases, ib 


ASSESSORS. Their duty in relation to lists of white freemen in the city and 
eounty of Philadelphia. 144-45 
VOL. V.—NO. III. 9 
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Certain omissions not to cause their removal. 379-86 
Act to establish uniform mode for valuation of property. 393 
Oath of assessor—Assistant assessors—Valuation—Duty of county commission- 

cers—Penalty for neglect. 393-4-5 


Assessor may be collector, except in city and county of Philadelphia. 


P. L. 1842, 46 


Duties of assessors to terminate on day of general election. 51 
New oath for assessors, 445 
Taxable inhabitants may examine assessments. 446 
Duties relative to the militia. P. L. 1844, 405 
Duties of assessor fixed in licu of those imposed by 5th section of act of June 

13, 1640. 604 


ASSIGNEES. Statutes of mortmain repealed, so far as concerns the assignees of 
corporations for the benefit of creditors. 313-14 


ASSIGNMENTS. An assignment for benefit of creditor, with preferences to 
enure to use of creditors equally. P. L. 1843, 273-4 
Assignments ky railroad and canal companies to defeat or endanger claims of 
contractors, workmen, &c., null and void. 367 


ATTACHMENT. (See Execution.) 
AUCTIONS AND AUCTIONEERS. When and how auctioneers to be ap- 


pointed. P. L. 1842, 256 
Former acts repealed. No existing commission to be vacated. 25 
ye ° . 
Tax to be paid. ib 
Penalties for violation. ib 
Penalty for refusing to render an account. 259 
Act of April 2, 1822, adopted. ib 
Auctioneers may sell goods at the stores of the owners. P. L. 1843, 26 


AUDITOR. (See Orphan’s Court, Execution, Fences.) Who may not be county 


auditor. P. L. 1841, 402 
Compensation for certain services fixed. P. L. 1842, 239 
To audit and settle the accounts of county treasurers, prothonotarics, registers, 

and recorders. P. L, 1845, 534 

B. 
BAIL. Bail on appeal or for stay of execution on judgments of justices, &c., or 

awards of aibitrators, to be bail absolute. 188-89 
Bail in foreign attachments absolute. 189 


BANKS. Act of March 19, 1810, prohibiting unincorporated institutions from 


issuing bank notes repealed. P. L. 1841, 143 
Not to issue post-notes. 357 
No cashier of a bank to engage in any other business; nor in the sale or pur- 

chase of stocks. P. L. 1842, 71 
Penalties for so duing. ib 
Banks not to issue notes under five dollars. 494 
Except notes under the act of May 4, 1841. ib 


Penalty for so doing. 16 
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Banks having branches may be sued by summons served on the president, 
cashier, or chief clerk of the branch. P. L. 1843, 132 
Voting by proxy prohibited hereafter. 184 
Bank directors eligibie o#ly three years out of four. 311 
Stockholders of new banks liable for circulation to the amount of their stock. 
P. L. 1844, 119 
Capital stock taxed. 497-8 
Dividends taxable. P. L. 1845, 514 
Tax on charters. 532 
BILL OF DISCOVERY. ‘The eath required to be made by complainant before 
bill filed, by the 12th section of the act of June 16, 1836, may be made by the 
agent, attorney, or other disinterested person on his behalf. P. L. 1844, 512 


BOARD OF HEALTH. Affidavit of defence required on all actions of scire 


facias instituted on claims filed by board of health. P. L. 1841, 365 
BROKERS, Stock, bill and exchange brokers, how and when licensed. Sums to 
be paid for licenses—Penalties for infringement of this law. 396-7-8 
Certain contracts relative to loans and stocks declared void. 398-9 
Penalties for making such contracts. 399 
Duty of county treasurer. ib 
Who to be considered brokers defined. P. L. 1842, 166-7 
Construction of the act of May 22, 1841. ib 
Cc. 

CANAL AND RAILROAD COMPANIES. Actions on contracts not remov- 
able under the act of April 16, 1834. P. L. 1841, 24-5 
May be sued in any county where they have property. P. L. 1842, 145 
Service of process may be made on any director when the president, treasurer, 
&c., cannot be found. 145-6 
Sheriff may go out of his county to serve it. ib 
Verdict or award against canal and railroad companies for damages to carry 
costs. 395 
Provisions relative to railroad landings on canals, &c. P. L. 1843, 361-2 
No company to make an assignment to defeat contraetors or labourers. 367 
When security for damages is to be given, two judges in vacation may approve 
of it. P. L. 1844, 565 


Railroad companies not to obstruct public roads, &c., with their cars.—Penalty. 


¥. L. 1845, 191-2 
CHANCERY. (See Courts.) 
CHARTERS, (See Corporations.) 


CLERK OF ORPHANS’ COURT. To file statement of receipts, &c., in office 
of county treasurer. P. L, 1842, 283 


CLERK OF QUARTER SESSIONS. To file statement of receipts, &c., in 
county treasurer's office. th 
How elected. 304 
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COLLATERAL INHERITANCES. Register to cite executors and administra- 


tors when the estate is liable to collateral inheritance tax, and they have not 


filed an account within a year. P. L. 1841, 99 
Duty of orphans’ court when the citation is disobeyed. 99-100 
Reyister to receive the tax—Proviso as to tax on real estate. 100 
Register to give bond. ib 
‘Tax collected by county treasurer until bond is given by register. ib 
Register required to collect tax on real estate. P. L. 1842, 97-8 
Executor to take duplicate receipts from register, and forward one to auditor- 

gencral—Duty of auditor-general. P. L, 1844, 565 
The law imposing the collateral inheritance tax not repealed by the act of April 

29, 1844. P. L, 1845, 533 

CONSTABLES, Constables may appeal from justices’ judgment for amount of 

execution in their hands. P. L. 1841, 5 

May be removed by court of quarter sessions in certain cases. 403 


Their pay for services under the act of November 26, 1808. P. L. 1842, 390 
To give notice to wholesale and retail dealers in foreign merchandize. 


P. L. 1843, 27 


CORONER. Justices of peace to hold inquests over dead bodies when there is no 

coroner, or in coroner’s absence. P. L. 1841, 404 
When coroner refuses to assume the duties of the office, governor to appoint. 

P. L. 1842, 235 

Coroner not bound to hold inquest unless on the body of a person who has died 

of violent death. Fees, &c. P. L. 1845, 539 


CORPORATION. Courts of common pleas may incorporate persons associated 


for certain purposes. P, L. 1841, 5 
May amend charters so granted. 6 
Fees of county officers under this act. ib 
Certain sections of other acts of assembly to be considered as part of this act. 

6-7 

Jurisdiction of supreme court not altered by this act. 7 
No college, &c., so incorporated to be entitled to any part of state appropriation. 
ib 

Actions may be commenced against railroad and canal companies in any county 

where their property is wholly or in part situate. P. L. 1842, 145 
Process may be served on any officer, and sheriff may go out of his county to 

serve it. 145-6 
Court of quarter sessions may change corporate names. P. L, 1843, 132 
Statutes of mortmain repealed so fur as concerns assignments by a corporation 

for benefit of creditors. P. L. 1244, 313-14 
When real estate of corporation is sold by sheriff, purchasers to hold dis- 

charged from right of forfeiture to commonwealth. 532 


COSTS. To follow judgment in proceedings against canal and railroad compa- 
nies. P. L. 1842, 395 
When judgment is arrested for insufficiency of declarations, the costs are to be 
paid before commencement of new suit. 461 


i 
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Costs of appeal from township auditors to abide the event of suit. 
P. L. 1844, 565 


Attorney and judgment fees when not allowed. ib 


COUNTY BOARD. To make specific appropriations of county funds. 
P. L. 1842, 236-7 


May appoint a clerk. th 
Penalty on county treasurer for misappropriation. 237 
No warrants to be drawn by comptrollers of schools, board of health, or inspec. 
tors of prison over appropriations, 238 
Laws authorizing it repealed. ib 
To confirm order for opening street, &c., and appropriate the money to pay for 
it. 239 
COUNTY TREASURERS. How elected. P. L. 1841, 400 
Who eligible—powers—dutics—penalties—vacancy—security, &c. 401-2-3 
Vacancy how filled. P. L. 1842, 461 
Certain powers with respect to unpaid taxes given. P. L, 1845, 496 
Two returns of nihil equivalent to service in suits brought by them. ib 
Accounts how kept. ib 
Duty with regard to militia fines. 514 
May bring suit on the bond of public officers for taxes, &c., due the common- 
wealth. 534 
May employ counsel, &e. 535 


COURTS. The act of April 14, 1834, so far as concerns special courts, to apply 
to cases in orphans’ court, register’s court, quarter sessions, and oyer and 
terminer. P. L. 1243, 133 


Courts of record may commit insane persons to the state lunatic asylum. 
P. L. 1845, 442 


Supreme Cuurt. 


Supreme court to have jurisdiction of a court of equity in cases of dower and 


partition. 160 
Governor to appoint a reporter of supreme court. 374 
Judges to reduce their opinions to writing. ib 
Duties of reporter. 375 
Removal of reporter. Title of reports. ib 
Supreme court to have jarisdiction of a court of chancery in cases of fraud, 

accident, mistake and account, whether actual or constructive. 542-3 


Court of Nisi Prius. 


A judge of supreme court to hold jury trials and to make rules. 


P. L. 1842, 431 


Periods for jury trials and arguments. ib 
Who to be assigned to hold the court. ib 
Bills of exceptions and certificates of the record. 431-2 
Return days—jurisdiction and powers of court. 432-3 
Equity powers of court. 433-4 


gt 











102 Index to Pennsylvania Laws. 


District Court. 
Section 2 of act of June 16, 1835, requiring affidavit of defence, &c., extended 


to actions of sci. fa. on mechanics’ lien. 66 
So of suits on bonds, of bail in error, sureties for stay of execution, special bail, 

and on insolvent bonds. 67 
Not necessary to file copy of mortgage. ib 
Assignee of instrument of writing for payment of money, &c., need not file 

copy of assignment, provided he file a declaration. ib 
May compel infant trustees or their guardians to execute deeds, &c. 439 
District court continued for ten years. P. L. 1845, 253 
Commissions of judges—salary. ib 
Certain powers vested in the court relative to health laws. 351 


Court of Common Pleas. 


May compel infant trustees or their guardians to execute deeds, &c. 
P. L. 1842, 439 


An additional associate judge authorized in Philadelphia. P. L. 1843, 8 
May fix compensation of persons employed to count bullots in contested elec- 

tion cases in Philadelphia. 122 
Appeals allowed from decrees in equity in Philadelphia. P. L. 1845, 158-9 
Terms of appeal. ib 
To stay proceedings. 160 
Court of common pleas to have jurisdiction of court of equity in dower and 

partition. ib 
To have chancery jurisdiction in cases of fraud, accident, mistake and ac- 

count, whether actual or constructive. 542-3 
Appeals to supreme court from interlocutory orders not allowed. 543 


Orphans’ Court. 


Court within five years of final decree may grant a rehearing. P. L. 1841, 1 
When real estate is sold under order of orphan’s court, the administrator may 

apply proceeds to payment of debts. P. L. 1842, 388 
Two judges of common pleas may hold orphans’ court. P. L, 1843, 10 


Orphans’ court may summon inquest to value interest of the widow of tenant 
in common intestate. 360-61 
Accounts of executors, &c., not referred to auditors unless excepted to—Act 
of April 14, 1835, extended to city and county of Philadelphia. P. L. 1845, 69 


Court of Quarter Sessions. 
To have exclusive jurisdiction in the city and county of Philadelphia, of all 


business relating to roads, highways, and bridges. P. L, 1841, 287 
Constables to make returns of venders of liquors and foreign merchandise to 
the court. 237-8 


Court of general sessions abolished, and power vested in quarter sessions. 
P. L, 1843, 8 
Quarter sessions, oyer and terminer, &c., to hold six terms per annum. ib 
Powers of court. 8-9 
Court to assign a judge to hold courts of oyer and terminer, quarter sessions, 
&c. 9 
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Not to appoint high constables, ib 
Clerk’s duties. ib 
Pending causes—court rooms, 10 
Power to issue writs of venire facias—Jurors how drawn. 123 
May alter corporate names. 132 
To have concurrent jurisdiction with court of oyer and terminer in all cases, 
ib 

To have power to change or vacate any street, or alley, in any unincorporated 
village, &e, P. L. 1845, 449. 
Damages to be paid before order of vacation to take effect. ib 
Custs how paid. ib 


CRIERS AND TIPSTAVES, Power of court of common pleas and district 


court to appoint limited, 539 
D. 

DEEDS AND MORTGAGES. Recorder of deeds may take acknowledgments 

of feme coverts. P. L. 1841, 8 
Deeds bearing date before March 18, 1775, to be recorded within two years. 

106 

Unrecorded deeds not to be admitted in evidence except in certain cases. ib 

Unrecorded deeds fraudulent against bona fide purchaser. ib 

Probate of deeds, &c., before mayor of Philadelphia, before January 9, 1817, 

declared good and valid. 352 

The governor may appoint commissioner for each territory. P. L. 1843, 175 


Prothonotary’s certificate of the acknowledgment of sheriff’s deed sufficient. 
P. L. 1844, 188 
Lien of mortgage not to be affected by sale under subsequent judgment by rea- 


son of taxes, &c. P. L. 1845, 489 
Sheriff’s sale not to affect mortgage lien, though the accompanying judgment 
be entered, unless the sale be by virtue of said judgment. ib 


DISTRICT COURT. (See Courts.) 
DISTRICT OF SOUTHWARK. Partition fences regulated. P. L. 1844, 533 
DIVORCE. May be granted when the wife is non compos mentis. 


P. L. 1843, 235 
The word “citizen” in the act of March 13, 1815, not to apply to a woman who 


shall have resided a year within the state. 340 
Decree of alimony to be a lien on real estate—Execution may issue on it— 
Farther security may be demanded. P. L. 1845, 455-6 
Court may enforce decree by attachment. 456 


DOGS. Made personal property in Philadelphia and Allegheny, where taxes are 
assessed and paid. P. L. 1844, 513 


DOWER. Supreme court and court of common pleas to have jurisdiction of a 
court of equity in partition and dower. P, L. 1845, 160 
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E. 


EDUCATION. When a college shall be entitled to the benefit of funds appro- 
priated by the state. P. L. 1841, 394 
County commissioners to certify new school districts to secretary of state. 305 


Additional school directors authorized in city and county of Philadelphia. 
P. L. 1842, 65 





Time of annual election of directors—Classification—Night schouls. ib 
Courity commissioners to furnish school directors with copy of valuation of pro- 

peity in their districts. 124 
School directors in non-accepting districts to require assessors to return names 

of poor children. 449 
Assessors to furnish the directors with copy of valuation—Directors to levy a 

fax. ib 
Directors to send a list of children’s names to the teachers. 450 
Surplus fund to be paid by the directors of non-accepting districts to the town- 

ship. P. L. 1843, 191 
Directors may appoint an inspector. ib 
Directors of non-accepting districts may require security from supervisors un- 

der act of July 30, 1842. 334 
Failure to elect in non-accepting districts. 391 
Establishment of schools. ib 
Elections in said districts, ib 
Scholars of charity schools may be admitted into high school. 392 
Distribution of moneys to new districts. ib 
Suit may be instituted by the new districts. ib 
Act relating to liens, taxes, suits of school districts, P. L. 1844, 396 


Controllers of public schools to be a corporatiou—powers, &c. 
P. L. 1845, 502 
Certain trust estates vested in them. 503 


EJECTMENT. The 4th section of the act of April 13, 1809, making two ver- 
dicts final, extended to all ejectments, whether the title be legal or cquitable. 
P. L. 1841, 446 


Persons recovering in ejectment lands sold for taxes, to pay for improvements, 


P. L. 1842, 266 

ELECTIONS. When a tie occurs between judges, how chosen. 53-4 
Costs of contested elections regulated. P. L. 1843, 122-3 
A qualified elector may vote notwithstanding a removal to another district 
within ten days. P. L. 1844, 605 





EQUITY. (See Courts, Injunction.) 
ESCIIEAT. Compensation of attorneys in cases of escheat. P. L. 1841, 142 


EVIDENCE. In a bill to perpetuate evidence when the commonwealth is a 
party, process may be served on the attorney-general or his deputy. 

P. L. 1844, 213 

Copies of certain entries in register’s docket under his seal evideuce. 527 

Copies of office papers under seal of the canal commissioncrs may be given in 


evidence. P. L. 1845, 272 
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EXECUTION. Plaintiff instead of issuing levari facias, may demise premises to 


the defendant. P. L. 1841, 2 
If defendant decline to take, plaintiff may issue venditioni exponas. ib 
If defendant agree, rent to be paid half yearly. 2-3 
On failure to pay the rent, venditioni exponas may issue. ib 
Court may distribute the rent among the lien creditors. 3 
When lands have been heretofore extended. ib 
When life estate is taken in execution, court to appoint a sequestrator. ib 
Powers of sequestrator. ib 
Sequestrator to give security. ° ib 
Certain sections of the act of June 16, 1836, repealed. 4 


Sheriff's inquest to appraise real estate—When execution stayed. 
P. L. 1842, 408 


Valuation to be made of lands levied on by levari facias. ib 
Estates for life to be appraised. ib 
Personal property to be appraised—Bond required of defendant. 408-9 
Interest on incumbrances to be paid before party can derive benefit of this act. 
409 
Legacies, lands devised and distributive, shares of decedent’s estate, attachable 
436 


in foreign attachment. 
Bond to be given to garnishees. 436-7 
When judgment has been entered in the same suit against two or more at 
different times, plaintiff may proceed as if all the eutries had been made at the 
date of the last. 459 
When real estate shall be sold by sheriff in several counties against which 
liens are claimed to be, the court of the county in which first sale occurred to 


decree distribution. P. L. 1843, 235 
Legacies given, lands devised, and distributive shares of decedent’s estate at- 
tachable by attachment of execution. ib 
Service of writ of attachment of execution when good. P. L. 1844, 512 
Oath for bill of discovery may be made by plaintiff’s attorney, agent, or other 
person. ib 
Misnomer, limitation or defect of power in a corporation to hold lands, not to 
invalidate title of purchaser at sheriff's sale. P. L, 1844, 532 
Purchase money distributed among the lien creditors, ib 
The act of July 16, 1842, concerning executions, to continue in force only until 
January 1, 1846, P. L. 1845, 42 
Appointment of auditor to distribute proceeds of sheriff’s sales how made. 
69, 70 
What notice to be given. 70 
Attachment of execution extended to corporations defendants. 189 
Service of attachment on defendant when necessary. ib 
Act of April 6, 1530, (protecting first mortgages, &c.) extended to sales under 
any writ of execution. 488 
Sheriff’s sales after return day of writs of execution confirmed. 538 
Sales after July 1, 1845, to be made before the return day. ib 
Execution may issue after a year and a day without revival of the judgment, 
ib 


if within five years, 


EXECUTORS AND ADMINISTRATORS. (See Orphan’s Court.) 
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F. 

FENCES. Township auditors to be fence viewers-—Their oath, P. L, 1842, 62 
Vacancy how supplied. ib 
When one person improves lands adjoining improved lands of another, charge 

of division fence to be maintained equally. ib 
Duties of viewers. 62, 63 
Proceedings against delinquents. ib 
Time of views—Penalty for neglect of duty—Quorum. ib 


FINES AND FORFEITURES. Sixth section of act of March 26, 1785, extended 
to all fines to be paid to county treasurers or commissioners. P. L. 1842, 389 
Same act extended to all fines and forfvitures payable in part or in whole to the 
use of the counties of this state. P. L. 1845, 69 


FIRE AND HOSE COMPANIES. May be incorporated by the court of com. 


mon pleas, P. L. 1841, 5 
Members exempt from military duty on days of training. P. L. 1842, 28 
FISH. Act to prevent their destruction in the Delaware river. P. L, 1844, 55 
Penalty how levied. ib 
When to take effect. ib 


FOREIGN MERCHANDISE. (See Tazes.) 


FORFEITED RECOGNIZANCES, Parties injured by the crime may institute 


suit therecn. P. L. 1842, 454 
Moneys recovered to be distributed by the court. 455 
The court may appoint auditors to assess damages sustained by any person 
claiming part of the money. ib 
Suits must be brought in court of common pleas. P. L. 1243, 125 
Duty of clerk of the criminal court. ib 
G. 

GROUND RENTS. ‘To be assessed and taxed when there is no eovenant that 

the lessce shall pay the taxes. P. L. 1345, 280 
HH. 

HAWKERS AND PEDLERS. How licensed. P. L. 1841, 344 
I. 


IMPRISONMENT FOR DEBT. Imprisonment for debt abolished. 
P. L. 1842, 339 


Warrant may issue from sing!e judge on affidavit. ib 
What affidavit must se. forth. 339-40 
Form of warrant. 40 
Duty of officer serving it. ib 
Procecdings on appearance. 341 
The judge may issue subpenas to witnesses. ib 


May commit defendant. ib 
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Not to commit, if the defendant pay the debt or give security. 341 
Farther restrictions on power of commitment. 341-2 
Custody of defendant. 342 
Defendant may petition praying for the benefit of this act. ib 
Requisites of petition. 342-3 
Proceedings of the court or judge. 343 
Duties of trustees under this act. ib 
Notice of intention to apply for a discharge. ib 
Fees and costs. 344 
Forfeiture of bond. ib 
Penalty for secreting property. ib 
Penalty for fraud. 345 
No person excused from answering a bill for a discovery under this act. ih 
Clause of commitment abolished. ib 
Capias prohibited in certain cases. ib 
Remedy for plaintiff who resides out of this commonwealth, ib 
Process against defendants out of the county. 315-6 
Duties of aldermen as to attachment. 346 
Return of attachment. ib 
Rehearing when judgment has been entered by default. 347 
Judgment by default only presumptive evidence on a scire facias thereon. ib 
Special buil for appeal, adjournment, or stay of execution to be given. 317-8 
Construction of this act. 348 
Defendant not to sell any property after execution of his bond. 348 
Copies of this law to be sent to judges, sheriffs, justices, &c. 348 


Plaiatiffs liable for boarding and jail fees of indigent defendant. 
P. L. 1812, 395 
Proviso to 1st section of act of July 12, 1842, repealed. 498 


INJUNCTION. Security to be given before injunction tssues. P. LL. 1844, 564 
INSOLVENTS. When an insolvent is bound over for or convicted of fraudulent 
insolvency, court may appoint a receiver of his estate. P. L. 1841, 4,5 


Powers, duties, and security of the receiver. ib 


INSURANCE AND TRUST COMPANIES. To publish statement of their assets 


annually, P. L. 1842, 246 

INTESTATE. Administrator inay apply proceeds of real estate sold under order 

of orphan’s court, to the payment of debts in certain cases, 3338 
J. 


JUDGES. Associate judges to be members of boards of revision. Duties. 
P. L. 1842, 445 
Act of July 19, 1839, increasing the salaries of the judges repealed. 
P. L. 1843, 1 
Salarics of judges fixed. 324 


JUDGMENT. (See Scire Fucias.) Act of April 16, 1840, extended to judgments 
in the supreme court. P, L. 1841, 142 
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When judgment has been entered against two or more in the same suit at dif- 
ferent times, plaintiff may proceed as if all the entries had been made at the 


date of the last. P. L. 1842, 459 
Omissions heretofore to enter a judgment on the judgment docket not to inva. 
lidate it. P. L. 1843, 127 


Lien of judgment not to be affected by the Ist section of the act of April 16, 
1>40, authorizing the transmission of a copy of the record to other counties. 132 
Judgments on sci. fu. quare executionem non to have same effect as judgments 
on sci. fa. post annum et diem. P. L. 1844, 565 
Act of April 14, 1540, constrned. Representatives of a deceased party may be 

substituted before or after the certified copy of the record is transmitted. 
P. L. 1845, 540 


Proceedings heretofore had confirmed. ib 


JUSTICES OF THE PEACE. Constables may appeal from judgments of justices 





for amount of executions in their hands. P. L. 1841, 5 
Justices may perform the duties of coroner in his absence or default. 404 
When a township is divided, justices’ commission to be valid. P. L. 1842, 195 
New townships may elect justices of the peace. 328 
Acts of justices in new townships valid. 383 
Commissions valid when new wards are erected. P. L. 1843, 61 


Superseded alderman or justice to deliver his docket, &c., to the nearest jus. 
tice, &c., as required by 3d section of the act of June 21, 1839. P. L. 1845, 72-3 
If they retain dockets, must give transcripts for the legal fees. May demand 


fees due. 73 
Jurisdiction extended to actions of debt on justice’s judgment in an adjoining 
state. ib 
Evidence of such judgment. ib 
Justice to keep the copies of proceedings. ib 
Bail on appeal to court absolute for costs. 188-9 
Right of appeal extended to defendants in all cases. 189 
When plaintiff can appeal. ib 
Attachments of exccution may be issued by justices, &c. 459-60 
460 


Proceedings. 
When their elections are contested, the justices are to hold over until their suc- 

cessors are commissioned. 470 
Justices not eligible to be prothonotaries, 542 


L. 


LANDS. Acts graduating the price of lands extended to islands. P. L. 1842, 216 
When lands have been sold for taxes, purchaser to be allowed for his improve- 
ments. 265 
Assessments of unseated lands for road tax made valid. 266 
Patents to pass the entire estate of the commonwealth free from liens, &c. 
P. L. 1843, 80 
Assignments by soldiers, &c., of bounty lands to have a certain effect. 80-1 
Extracts from assessment books of unseated lands evidence. 342 


LAWS. Public laws to be published by the secretary of the commonwealth. 
P. L. 1842, 252, 261 
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Construction of acts passed at the session of 1845 fixed, as to taking private pro- 
perty for public use. P. L. 1845, 126 


LIENS. (See Deeds and Mortgages. Mechanics’ Liens. Judgment.) No debt 
or charge for work, materials, &c., by the board of health or any municipal 
corporation, a lien for longer than six months, unless filed in the office of the 


prothonotary of the proper court. 488 
Lien may be revived by scire facias. 489 
Lien of mortgage not affected by sheriff’s sale in certain cases. ib 
No tax to be a lien in the city and county of Philadelphia longer than till the 

Ist of July of the next year, unless registered. ib 

ib 


Registered taxes a lien for five years. 


LIMITATION OF ACTIONS. Act of March 26, 1785, extended to suits for 
penalties for issuing small notes under the act of April 12, 1828, P. L. 1841, 249 
The limitation under the act of March 27, 1713, not to extend to cases where 


the defendant was beyond sea when the action accrued. P. L. 1842, 456 
Wa. 

MANDAMUS. Supreme court and courts of common pleas to award mandamus 

against the county commissioners in certain cases, P. L. 1844, 502 


MARRIAGE. No suit brought by feme sole to abate by reason of marriage. 
P. L. 1845, 386 


MECHANICS’ LIENS. The 18th section of act of June 16, 1836, requiring the 


sheriff to acvertise, repealed, P. L. 1842, 213 
Construction of act of June 16, 1836. To embrace buildings erected by con- 
tract. P. L. 1845, 538 
MILITIA. Company trainings in May abolished. P. I. 1842, 435 
General revision of the militia system of the state. P. L. 1844, 398, 406 
Persons liable to militia duty. P. L. 1245, 515 


MOBS. Owners of property injured by mobs entitled to compensation. 
P. L. 1841, 418 


Who excluded from benefit of this act. ib 
Parties injured may have their actions beside. 419 
County commissioners may bring suit against rioters or participants. ib 


MORTMAIN., Statutes of mortmain repealed so far as relates to the assignees of 
corporations for the benefit of creditors. P. L, 1844, 313 
Purchasers at sheriff’s sale of the real estate of any corporation to receive titles, 
discharged of any forfeiture to the commonwealth by reason of inisnomer, limi- 
tation of defect of power in the corporation to hold lands, &e. 532 


N. 


NOTARIES PUBLIC. May perform all acts of office in any part of the city and 
county of Philadelphia, but must reside in the districts for which they were 
appointed. P. L. 1242, 260 

NISI PRIUS. (See Courts.) 


VOL. V.—NO. III. 10 
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oO. 
ORPHANS’ COURT. (See Courts.) 

P. 
PARTITION. In partition in the common pleas, parties may take at the valua- 
tion according to the dates of their titles. P. L. 1841, 353 
Proviso of act of June 3, 1840, that demandant’s estate must be a fee simple, 
repealed. P. L. 1842, 234 
Writs of error may issue on judgments quod partitio fiat in the common pleas, 
as on final judgment. 236 
When there is owelty of partition by a party not residing in the commonwealth, 
the orphans’ court may on motion order a sale. P. L. 1844, 214 
Supreme court and court of common pleas to have jurisdiction of a court of 
equity in relation to partition. P. L. 1845, 160 
Parties refusing to take any part of the real estate at the valuation, the orphans’ 
court may order executor, &c., to sell. 458 
Proceedings heretofore had valid. 459 


PARTY WALLS. (See District of Southwark.) 


PATENTS. To vest the entire title of commonwealth. P. L. 1843, 80 
No assignment of lands granted to soldiers, &c., prior to date of their patents, 
to invalidate the title of the patentees unless recited in the patent. 80-1 
Titles from commonwealth validated. 81 


PERJURY. Penalty for false swearing before legislature or its committees, 
P. L, 1842, 301 


PHILADELPHIA. (See Actions.) May establish regulations for railroad in the 


city. 459 
May provide penalties for their infringement. ib 
May extend line of wharves. Provisoes. P. L. 1843, 353 
Last proviso modified. P. L, 1844, 53 


POLICE. City of Philadelphia and districts adjoining to establish police force. 
P. L. 1845, 380 


Organization. ib 
On failure to comply with this act, the city or district to be liable for damages 

which may accrue in consequence. ib 
Proceedings in case of riots. 381 
Duty of sheriff. ib 
When military force may be called in, 382 
In case of absence of sheriff, coroner to act. 383 


POOR. The poor of Moyamensing to be received into the almshouse at Blockley. 
P. L. 1844, 522 
Guardians of poor to assess tax in Moyamensing. 523 


PRISONS. Courts may sentence prisoners to solitary confinement either in peni- 
tentiary or county prison, in certain cases. P. L. 1842, 14 
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PROTHONOTARIES, To file statement of receipts in the office of the county 
treasurer. P. L. 1842, 238 
Not to be justices of the peace. P. L. 1845, 542 


Q. 
QUARTER SESSIONS. (See Courts.) 


QUO WARRANTO,. May issue against bank director serving more than three 


years out of four. P. L. 1843, 311 
R. 

RECORDERS OF DEEDS. May take acknowledgments of deeds, &c., by feme 
coverts. P.L. 1841, 8 
Recorder of deeds for Philadelphia city and county, to file a statement of his 
receipts in the office of the county treasurer. ’ P. L. 1842, 238 
REGISTER OF WILLS. Foreign executor, administrator, or guardian may 
transfer stock or loans of city or county of Philadelphia. 67, 68 

To file statement of receipts &c., in office of county treasurer. 238 
Foreign executor, administrator or other person duly authorized, may transfer 
commonwealth loans. P. L. 1843, 246 
Register to make certain entries in a docket to be kept. P.L, 1844, 527 
Exemplifications to be evidence. ib 


RELIGIOUS SOCIETIES. May be incorporated by courts of common pleas. 
P. L. 1841, 5, 6 


Authorized to receive lands &c. for burying grounds, churches, schools, alms- 


houses &c. 269 
Part of act of February 6, 1731, repealed, ib 
Authorized to hold real estate &c. P. L. 1842, 465 

s. 


SCIRE FACIAS, When there have been judgments against two or more in the 
same suit at different times, the scire facias is to recite the date of the last 


entry as the date of the judgment. 459 
SEDUCTION. When criminal, and the penalty therefor. P. L. 1843, 348 
Action for damages may be maintained by father or mother. ib 


SEQUESTRATION. (See Execution.) 


SHERIFF. Not to be licensed as a tavern keeper. P. L. 1842, 201 
To file a statement of his receipts, &c., in the office of the county treasurer. 238 
To make a monthly statement of moneys received for the county. P.L. 1843, 122 
Extortion by deputy sheriff, bailiff, &c., how punished, ib 


SHERIFF'S SALES AND DEEDS. (See Execution.) 


SINKING FUND OF PHILADELPHIA CO. Who to be commissioners. 
P. L, 1842, 237 


Duties, powers, and times of meeting of commissioners. 237-8 
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SIGNAL LIGHT. Vessels navigating the Delaware to show signal light. Pen. 
alty for omission. P. L. 1844, 551 


STATE BEBT. (See Register.) 


STOLEN GOODS. Receivers of goods stolen in another state, guilty of misde- 
meanor. Punishment. 605 


SUNDAY. Canals and rail-road companies not required to attend their works on 
Sundays, P. L. 1845, 364 


SUPREME COURT. (See Courts.) 


T. 

TAXES. Tax for state purposes imposed. P. L. 1841, 310-11 
All joint stock associations existing undcr colour of law, subject to taxation un- 
der the act of June 11, 1840. P. L. 1843, 121 

No abatement of taxes on real estate in Philadelphia to be made. 342 
State tax imposed. P. L. 1844, 497-8-9 
Collection of tax &c. 501-2-3 
Act of February 3, 1824, extended to state taxes. P. L. 1845, 495 
In suits for taxes, two returns of nihil equivalent to service. 496 
Certain additional taxes imposed for state purposes. 532-3 
Construction of the act of April 29, 1844. 533 
Taxation of dealers in foreign merchandise regulated. 534 
Powers and duties of certain public officers in relation to the revenue of the 
state. 534-5-6 
Penalty for embezzlement. 536 
TENANTS IN COMMON. (See Orphans’ Court.) The widow of tenant in com- 
mon intestate, may apply to the orphans’ court for relief. P. L. 1843, 361 


TRUSTEES. Courts of common pleas may compel infant trustees or their guar- 
dians, to execute deeds &c. P. L. 1242, 439 


WwW. 
WATER POWER OF CANALS. To be sold by canal commissioners. 
P. L. 1841, 344-5-6 
Who may not purchase. 346 
Rents, how recovered and disposed of. ib 


WEIGHTS AND MEASURES. Dry measures to be stamped by proper officer, 
Penalty for selling them unstamped. P. L, 1842, 126 
Governor to appoint a sealer of weiylits and measures: his duties. P. L. 1485, 444 
Any vender of beams, scales &c., refusing to comply with this act, to forfcit five 

dollars. How sued for. ib 

WILLS. Devise or legacy in favour of brother or sister or children of deceased 
brother or sister, not to lapse in certain cases. P. L. 1844, 565 


WIDOW. (See Orphans’ Court.) 


WITNESS. Penalty for refusing to testify before the legislature. P. L. 1842, 491 
Not incompetent in a suit in which a school district is a party, though an inha- 
bitant of the district. P. L. 1844, 395 
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IN THE DISTRICT COURT OF PHILADELPHIA. 


ERB VU. LANDIS, 


1, A garnishee in an action of foreign attachment may take a rule on the plaintiff 
to show his cause of action. 


Rules had been obtained on the 20th of September, 1845, 
by Mr. Perkins in the above case, on the plaintiff, to show 
his cause of action, and why the attachment should not be dis- 
solved. 

Before the hearing of the above rules, C. Ingersoll, for 
plaintiff, obtained a rule on Mr. Perkins to file his warrant of 
attorney. 

And on the 13th of December, Mr. Perkins filed a warrant of 
attorney to himself from the garnishee. 

It was objected that this was not sufficient; but the court 
decided otherwise. 


[December 1, 1845. 
BOWEN ET AL. UV. BURDICK. 


1, Where a debt has been contracted fraudulently, the plaintiff may bring either 
an action in form ez delicto, or an action on the contract; but he cannot by his 
election deprive the defendant of any substantial privilege or defence. There- 
fore, since the act of 12th July, 1842, an action in form ex delicto cannot be com- 
menced by a writ of capias, for a debt contracted fraudulently. 


This was a rule to show cause of action, and why the defend- 
ant should not be discharged on common bail. 

The affidavit set forth in substance, that the defendant had 
obtained goods and merchandise, enumerated in a schedule an- 
nexed, to the value of $1754 76, from the plaintiff, by means 
of representations of his capital and expectations, which the 
affiant averred to be false and fraudulent, and that the contract 
of sale, if any ever was made, had been rescinded, and due 
notice thereof given to the defendant. 

Mr. H. M. Phillips, for the rule. Mr. John Fallon, contra. 

Suarsweop J. The act of July 12, 1842, “To abolish im- 
prisoument for debt and to punish fraudulent debtors,”’ provides, 
that no person shall be arrested ou any civil process for the 
recovery of any money due upon any judgment or decree 
founded upon contract, or due upon any contract, express or 

10* 
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implied, or for the recovery of any damages for the non-per- 
formance of any contract. It is clear from these words, that 
the form of the action was not meant to be the guide in the de- 
termination of cases arising under this act. If it were necessary 
to go farther to seek the intention of the legislature, the excep- 
tion in the Ist section, of cases of “misconduct or neglect in 
office or in any professional employment,’ and the clause in the 
3d section, by which the remedy by warrant of arrest is pro- 
vided where the defendant * fraudulently contracted the debt 
or incurred the obligation respecting which suit is brought,” 
would be conclusive. 

Fraud vitiates every thing it touches; and no case can well 
be imagined of a fraudulent contract in which the party injured 
has not his election to repudiate the contract, and pursue his 
remedy in an action in form ex delicto. If it be a sale of 
goods he may bring trover, and in that or any other con- 
tract, an action on the case for deceit. Where there has been 
misconduct or neglect in any professional employment, the 
plaintiff may declare upon the contract express or implied in 
assumpsit; or lay his gravamen in the breach of duty of the 
defendant in an action on the case. (1 Chitty’s Pl. 92; ib. 138.) 
Aud this is not confined to the case of attorneys or physicians, 
which no doubt was immediately in the mind of the legislature 
when they made misconduct or negligence in any professional 
employment an exception to the general provisions of the act, 
but the same principle is applied to many other cases. Thus 
bailees generally, having the use or care of personal property, 
may be proceeded against either in assumpsit or case, at the 
election of the party. Where the plaintiff declared against 
three, that they had the loading of a hogshead of the plaintiff, 
for a certain reward to be paid, and that they so negligently 
conducted themselves in the loading that the hogshead was 
damaged, it was held, that on the plea of not guilty two of the 
defeudants having been acquitted, judgment might be entered 
against the third, who was found guilty. Govett v. Radnidge 
et al., 6 East 62. Where a count stated that the plaintiff had 
delivered a note to the defendant te get it discounted, and 
account with the plaintiff for the money raised on it, and that 
the defendant received the note for that purpose, but intending 
to defraud the plaintiff, had not, though requested, accounted 
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with him, it was held that it was laid in tort, and that a count 
for trover might be joined. Samuel v. Judin, 6 East 333. It 
is necessarily implied then, when “ misconduct or negligence in 
any professional employment” is expressly excepted, that other 
cases 0! misconduct or negligence in the performance of a duty 
imposed by contract are within the act, without regard to the 
form of action which may be adopted. 

It is the settled law of Pennsylvania, that the election of the 
plaintiff in cases of this character to proceed in an action in form 
ex delicto, shall not deprive the defendant of any substantial 
privilege or defence. Thus, where an infant hires a horse to go 
to one place, but goes to another, and kills the animal by severe 
usage, he may plead his infancy in bar of an action on the case 
for damages. Penrose v. Curren, 3 Rawle 351. And where 
the facts were the same but the action was trover, it was decided 
that whenever the substantial ground of an action against an 
infant is contract, as well where the contract is stated as induce- 
ment as where it is not, the plaintiff cannot recover. Wilt w. 
Welsh, 6 Watts 9; see Curtin v. Patton, 11 S. & R. 310. In 
these cases the authority of Johnson v. Pye, 1 Keb. 905, 913; 1 
Lev. 169, was cited and relied on, where an action. on the case 
was brought against an infant, for a false and fraudulent mis- 
representation in a contract made by him, and it was held that 
he was not liable, because the action was founded on the very 
contract in which the defendant had cheated the plaintiff. 

The act of assembly meant that the privilege from arrest or 
imprisonment, upon the mere ez parte affidavit of the plaintiff 
or other person for him, should exist in all cases arising from 
contract express or implied, where the plaintiff may in fact have 
given credit to the defendant, with some exceptions expressed; 
and it is in conformity with the spirit of the cases which have 
been cited, to hold that the election of the plaintiff of his form 
of action shall not deprive the defendant of the privilege thus 
secured to him by the law. We feel the more confidence in 
this decision, as the same view appears to have been taken by 
the supreme court of New York in the construction of their sta- 
tute, from which our act of assembly has been almost literally 
copied. Brown v. Treat, 1 Hill 225. 

We do not mean however to express any opinion in regard 
to final process, and therefore do not deem it necessary to advert 
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to the case of Tryon v. Hassinger, 2 Penn. Law J. 43. It may 
present a somewhat different question, inasmuch as the defend- 
ant in that case will have had an opportunity of controverting the 
allegation of fraud on the trial, and the provision in the 3d section, 
of a warrant of arrest for a debt fraudulently contracted, seems 
confined in its terms to the case of a pending suit, and not of a 
judgment. And of course it is scarcely necessary to add, that 
this decision does not apply where the defendant has fraudu- 
lently represented some third person as fit to be trusted, or any 
other deceit where there has been no contract between the 
parties, and where case therefore is the only remedy. 
Rule absolute. 


[December 11, 1845. 
JANNEY VU. HARLAN. 


1. The lien of registered taxes in the city and county of Philadelphia, under the 
act of February 3, 1824, is divested by a judicial sale. 


On a case stated, the following question arose for the decision 
of the court: whether the lien of taxes registered in the office of 
the county commissioners, remained a lien after a sheriff’s sale 
of the premises against which they were charged. 

St. George 7. Campbell, for plaintiff—(that the lien was 
divested), cited Spring Garden v. Weaver, S. C. 1845, MS. 

Mr. Gerhard, for deteudant, cited Willard v. Norris, 2 Rawle 
56; Corporation v. Wallace, 3 Rawle 109; Simmons v. Whart- 
enby, 4 Penn. Law Jour. 226; Lace v. Snively, 4 Watts 396. 

The opinion of the court was delivered by 

Snarswoop J. In the other counties of the commonwealth, 
taxes assessed for county and other municipal purposes are not 
a lien upon real estate; nor were they in this county prior to the 
act of February 3, 1824 (Purd. 212), which was passed perhaps 
in consequence of the decision of the supreme court in Burd v. 
Ramsay, 9 S. & R. 109. 

In the Ist section of that act, declaring them to be a lien in 
the city and county of Philadelphia, the only words which 
invest them with any special quality or distinguish them from 
any other general lien indefinite in duration, are those which 
declare that they “shall have priority, and be fully paid and 
satisfied before any recognizance, mortgage, judgment, debt, 
obligation, or responsibility, which the said real estate may be- 
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come charged with or liable to, from and after the passing of 
this act.” To provide simply that a claim shall be a lien, is to 
subject it to all the legal incidents which belong to that kind of 
security, and no more: and one of the incidents of such a lien 
in this state is, that it is liable to be divested by a judicial sale. 
The rank which it may hold in the order of payment is entirely 
immaterial. When this law passed all liens were divested, and 
though the order of time was not observed as to all of them, yet 
that produced no difference. The lien of taxes then first cre- 
ated was certain in its amount and character, and though in- 
vested with a legal precedence over all others, fell within no 
recognised exception to the general rule. 

It has been contended indeed, and it must be admitted with 
considerable plausibility, that inasmuch as it is expressly enacted 
that taxes shall be fully paid and satisfied before any mortgage, 
and by the subsequent acts of April 6, 1830,and April 11, 1835 
(Purd. 428, 429), the lien of mortgages is saved from the effects 
of a judicial sale, even though there should be unpaid and unsatis- 
fied taxes on the property, a construction of all these acts as in 
pari materia, and forming one system, requires that the same 
inviolability should be attached to them, at least in the case 
where the premises are sold subject to a mortgage or mortgages. 
It is urged that great inconvenience and sometimes injustice to 
the public, would result from a contrary doctrine; and the sym- 
metry of our jurisprudence upon this subject impaired. It is 
certainly true, that a first mortgagee by procuring a sale under 
a younger incumbrance, and of course subject to his mortgage, 
may in this way improve his security. Indeed if he purchases 
it himself, as he may often be able to do at a nominal sum, the 
county or municipal corporation to whom the tax is due, may 
entirely lose all claim on the estate, and he in consequence be 
proportionably benefited. But these results are a consequence 
of the interposition of the legislature in introducing by the act 
of 1830 an exception to the general rule before judicially estab- 
lished; and if in the measure adopted to secure a particular pur- 
pose an oversight was committed, and the general harmony of 
the system disturbed, it is no uncommon occurrence in such 
eases. The legislature must be appealed to, to apply the remedy. 
When they interfered to preserve the lien of a mortgage though 
preceded by taxes, not having declared that they also shall be 
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saved, it is not the right of the judiciary upon the mere con- 
jecture that such was their will, or even upon the opinion that 
it ought to have been their will, to interpolate such a provision 
in the statute. A mechanic’s lien, under our acts of assembly, 
is expressly preferred to any lien attaching subsequently to the 
commencement of the building, and if the legislature should see 
fit to enact that the existence of that or any other prior incum- 
brance should not operate to make a judicial sale divest a 
mortgage, however monstrous the injustice which such a law 
would produce, it would not be in the power of the courts to 
prevent it. Indeed the proviso of the 4th section of the act of 
16th April, 1845 (Pamph. L. 489), shows that the legislature 
has not yielded to the force of the suggestions of inconvenience 
and inconsistency which have been referred to: for by that act, 
in which they have extended the provisions of that of 1835 by 
the more general and sweeping words, “any tax, charge, or 
assessment whatsoever,” they have expressly provided that the 
contituance of the lien of a mortgage shall not prevent the dis- 
charge of such prior liens for taxes, charges, and assessments, 
by a judicial sale, or the satisfaction thereof out of the proceeds 
of such sale. 

It is true that this construction of the acts of assembly will 
render it more necessary than ever, that public officers intrusted 
with the duty of collecting the taxes should be vigilant; and that 
the sheriff should in all cases make the necessary searches for 
registered taxes, and give notice to the collector of the ward or 
township in which the property is situated. But this will evi- 
dently redound to the advantage of the public, though it may 
occasion trouble to the officer. A more substantial objection is, 
that county commissioners and collectors have no power to 
secure the interest confided to them by bidding at the sale on 
behalf of the county. That, however, as the tax is a lien prior 
to all others, and is upon ground rent as well as ground, would 
in practice be productive of loss only in the case before adverted 
to, of a sale of property subject to a mortgage equal to or be- 
yond its market value; a case which clearly calls for some 
legislative remedy, but ought not to prevent a decision which 
in its general effects upon security of title and confidence in 
judicial sales, cannot fail to be highly beneficial. 

Judgment for the plaintiff. 
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IN THE COURT OF QUARTER SESSIONS FOR THE 
CITY AND COUNTY OF PHILADELPHIA. 


COMMONWEALTH U. KENSEY. 


1, An indictment for forcible entry may be sustained against a landlord for forcibly 
ejecting a sub-tenant after the termination of the tenancy and removal of the 
principal tenant, although the landlord might not be liable for damages to the 
sub-tenant for injuries done to goods in removing them. 

2, An indictment cannot be sustained which charges defendant with forcible entry 
on the possession of a married woman whose husband is living. 


Parsons J. This case is now presented before us on a motion for 
anew trial,on account ofa misdirection upon the law by the court. 
The state of the case is this: the defendants were indicted for a 
forcible entry and detainer. On the trial it appeared that Wil- 
liam Kensey had leased a house in this county to a tenant for 
one year, and that this tenant rented oue room of the house to 
Jane Dewees, the prosecutrix, as an under tenant. A few days 
before the 1st of April, the tenant left the other part of the 
house, and Jane contiuued in the possession of the room. On 
the Ist of April, Kensey, the landlord, came and requested her 
to leave the premises, which she declined doing, upon the 
ground that she had no place to go to; he then threatened to 
dispossess her immediately, and she refused to leave that day. 
After he left the house, she locked the door leading into the 
room. He then went and called the other defendants, who 
were his workmen, and tore some boards off the folding-doors, 
that had been placed on the outer side of the apartment occupied 
by Jane before or at the time she removed into the house, and 
by that means effected an entrance into the room which she 
occupied, and forcibly took her and her furniture out of the 
house, she resisting all the time by the use or threatened appli- 
cation of scalding water, when as she testified her expulsion 
was effected by the superior force of five men. 

The counsel for the defendants requested the court to instruct 
the jury, that if they believed the defendant was the landlord of 
the premises and the lease had terminated, he was entitled to 
the possession of the premises, and if the tenant or sub-tenant 
was holding over, the defendant had a right to enter and forcibly 
remove the prosecutrix, and if she resisted that he was justified 
in what he did; therefore they could not find him guilty of the 
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offence charged. ‘This instruction the court declined giving to 
the jury, but instructed them that if they believed the prosecu- 
trix was in the peaceable possession of the premises, and that 
the defendants entered by force and with a strong hand removed 
her from the same, or used such foree as would put her life or 
person in jeopardy, by standing in the defence of her possession, 
they were guilty of the offence charged in the indictment; and 
that Kensey being the landlord and entitled to the possession, 
formed no defence, if he had been guilty of a breach of the 
peace; nor would the relatiouship of landlord and tenaut justify 
him in resorting to physical force in order to regain the pos- 
session. 

The counsel for the defendants also requested the court te 
instruct the jury, that a forcible entry could not be committed 
against the possession of a married woman while her husband 
was in being. This instruction the court refused to give, but 
charged the jury that if they believed Jane Dewees was living 
alone, and her husband was absent at sea, and she was in the 
sole and peaceable possession of the premises, it was a breach 
of the peace violently to remove her from the possession, and 
the averment in the bill that she was in the possession, and that 
the offence was committed against that possession, was good. 
It is in consequence of this alleged misdirection ou these two 
points of law, that the counsel for the defendants ask for a new 
trial. 

The defendant’s counsel seek to sustain their first position 
upon the authority of Overdeer uv. Lewis, 1 Watts & Serg. 90, and 
allege that the principle laid down in that case must rule the 
present in favour of their client. But it appears to me it does 
not, and that it would be a misapplication of the principle there 
decided to say, that it should govern in a prosecution for forcible 
entry. For a proper understanding of the doctrine there ad- 
vanced, we must consider the facts of the case to which it was 
applied. 

Sometime after the expiration of the lease, the landlord 
ordered the tenant to quit immediately the front room of the 
house, which he then occupied as a store; this he declined to 
do immediately, but offered to do so the next day. The land- 
lord insisted that he should go immediately, and commenced 
removing the goods of the tenant, and in doing so broke and 
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injured some of them, and the action was brought for the injury 
to the property by the removal. The court below charged the 
jury, that the landlord was not liable for the damages occasioned 
by the removal, but only for unnecessary violence or injury to 
his property. The supreme court sustain the judgment of the 
court below. But it must be borne in mind that there was no 
forcible entry; on the contrary, it would seem the entry of the 
landlord was peaceable, and having thus entered, he removed 
the property because he was entitled to the possession. And I 
presume that the court go upon the ground, that having obtained 
a peaceable entry and being legally entitled to the possession, 
he might retain it, and consequently reject intruders or remove 
the property of one who had no legal right to place it there. 
But it has never yet been decided in Pennsylvania, that a land- 
lord or any one else could commit a breach of the peace to re- 
gain his possession, although legally entitled to it. On the con- 
trary, the act of 1700, against forcible entry, makes such conduct 
an offence. It says: “ Whosoever shall violently or forcibly 
enter into the house or possession of any other person within 
this province, being duly convicted thereof, shall be punished as 
a breaker of the peace.”’ Hence while the court say that the 
landlord is justified after he enters, in removing the property of 
the tenant, they do not intend to go any farther or to justify an 
act made criminal by statute. 

I consider the application of the rule of law laid down in 
Overdeer v. Lewis in accordance with a class of cases found in 
the books, which it is important to notice, 

The first case is that of Taylor v. Cole, 3 Term R. 292, which 
was an action of trespass for breaking and entering the plaintiff’s 
house and expelling hin. The pleas were not guilty, and a 
justification. In delivering the opinion of the court lord Ken- 
yon remarks: “It is true that persons having only a right are 
not to assert that right by foree; if any violence be used, it be- 
comes the subject of a criminal prosecution; and that is the 
amount of the case cited from Shower, which was a proceeding 
under the statute for foreible entry. But this is not a criminal 
prosecution; and the question is, whether a person having a 
right of possession may not peaceably assert it, if he do not 
transgress the laws of his country. I think he may; for a per- 
son who has right of entry may enter peaceably, and being in 
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possession may retain it, and plead that it is his soil and free- 
hold.’’ 

A similar case is that of Taunton v. Costar, 7 T. R. 427, and 
his lordship observed: “Here is a tenant from year to year, 
whose term expired upon proper notice to quit, and because he 
holds over in defiance of law and justice, he now attempts to 
convert the lawful entry of his Jandlord into a trespass. If an 
action of trespass had been brought, it is clear that the landlord 
could have justified under a plea of diberum tenementum. If 
indeed the landlord had entered with a strong hand to dis- 
possess the tenant by force, he might have been indicted for a 
forcible entry; but there can be no doubt of his right to enter 
upon the land at the expiration of the term.’? Now it appears 
to me these principles must rule the present case. For while 
we admit the binding authority of Overdeer v. Lewis, that the 
landlord has the right to enter peaceably and remove the goods 
of the tenant after the expiration of the term, it by no means 
follows that he ean by force and violence turn him out without 
being held responsible to the criminal law of the land; and such 
certainly is the doctrine laid down in Taunton wv. Costar. 
Hence I conceive there is a clear distinction between civil 
actions and criminal prosecutions for these acts by the landlord. 
And such are the principles ruled in The King v. Wilson, 8 T. 
R. 360, which was an indictment for forcible entry, and it is 
there said by the court, “ No one shall with force and violence 
assert his own title.’ 

The case of Hillary v. Gay, 25 E. C. L. 398, is not unlike the 
present, where it was held an action of trespass would lie. It 
appeared the premises belonged to the defendant, who had let 
it to a person by the name of Jury, who had underlet a part of 
it to the plaintiff. It also appeared that Jury was under notice 
to quit on the expiration of the lease, but that the plaintiff did 
not quit, but promised to in a fortnight; but he did not leave; 
and the defendant procured a number of Irishmen to go to the 
house, and after getting the plaintiff to go away, by sending a 
boy to tell him that his master wanted him, they then entered 
the plaintiff’s room and turned his wife out into the street, and 
put the plaintiff’s furniture out at the window. It was con- 
tended for the defendant that he was justified, but lord Lynd- 
hurst ruled that he was not, and although if the plaintiff had 
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promised to leave, the conduct of the defendant could not be 
justified, and observed: “If the defendant had a right to the 
possession, he should have obtained it by legal means.” 

This distinction between a peaceable and forcible entry by a 
landlord, is also clearly expressed in the case of Turner v. Mey- 
moit, 8 BE, C. L. 280. It appeared that the plaintiff had been 
tenant of the house to the defendant from week to week; that 
he had a regular notice to quit, but omitted to deliver up pos- 
session, Whereupon the defendant, at a time when no body was 
in the house, broke open the door with a crowbar and other 
forcible applications and resumed the possession, there being 
some little furniture in the house. 

The cause was tried before chief baron Guilford in 1822, who 
charged the jury that the plaintiff was entitled to recover. A 
motion was made for a new trial before the whole court, and 
was grauted. Dallas e.j., in delivering the opinion of the court, 
ruled, on the authority of Turner v. Costar, that the landlord 
might enter peaceably, and no ejectment was necessary; but 
remarks: “If he has used force, that is an offence of itself; but 
an offence against the public for which, if he has done wrong, 
he may be indicted.” 

I take it that upon the principles ruled in these cases Over- 
deer v. Lewis was decided; only it was not necessary for the 
supreme court, under the facts presented before them, to elimi- 
nate those principles, or show their application to other cases 
which might arise when actual force and violence was used by 
the landlord. 

The case of Newton and wife v. Harland, reported in 1 Man- 
ning & Granger 644 and 956 (it having been twice tried), also 
39 K. C. L. 727, has been relied upon by the counsel for the 
commonwealth, and seems to be in point, where it was held 
that if a tenant remains in possession after the expiration of his 
term, a landlord is not justified in expelling him dy force in 
order to regain possession. This case was very fully considered 
by the court of common pleas in 1840, and a remark by Tindal 
c. j., | consider very apposite in the case now before us. He 
says: “This case involves an important question, namely, 
whether a landlord has a right to enter and expel by force a 
tenaut who holds over after his term has expired. I should 
have great difficulty in agreeing to the affirmative of that pro- 
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position, for I do not see how the defendants can justify the 
expulsion of the female plaintiff, under a possession obtained 
by an act which in itself is criminal.’? The cause was before 
the same court a second time, when the judges were divided in 
opinion, The chief justice, Bosanquet, and Erskine being of 
the opinion that the action of trespass would lie, and Coltman 
dissenting. 

Without expressing any opinion whether the prosecutrix in 
the case now before us could maintain a civil action or not, it 
is sullicient four the purposes of this decision to adopt the rea- 
soning and opinion of the judge who dissented, which is cer- 
tainly as favourable to the defendant’s counsel as he could 
desire; and it is this: For the preservation of the peace the law 
will punish for the forcible eutry; but the tenant at sufferance 
being himself a wrongdoer, ought not to be heard to complain 
in a civil action for that which is the result of his own miscon- 
duct and injustice. And he thus discriminates between civil 
remedies and criminal prosecutions: “The distinction between 
the civil rights of a person forcibly turned out of the possession 
of land, and the penal sanctions by which he is protected from 
being forcibly dispossessed, are drawn in a marked way in the 
cases in our old books relating to the statutes of forcible entry. 
Although by those statutes all forcible entries were prohibited, 
even by those who had title to enter, yet the party dispossessed 
could maintain no action on the statutes.” On these grounds, 
says the learned judge, “I am of opinion, that although the de- 
fendant if guilty of a forcible entry is responsible for it in the 
way of a criminal prosecution, yet that as against those who are 
wrongdoers, and altogether without title, he has obtained by 
his entry a lawful possession, and may justify in a civil action 
the removing them, in like manner as in the case of any other 
trespasser.” 

On the strength of these authorities I am clearly of the opi- 
nion, that the instruction I gave to the jury on the trial was 
correct, and see no reason for changing the opinion then ex- 
pressed; and in thus deciding I do not think we depart from 
what was ruled in Overdeer v. Lewis. On the contrary, we 
place it upon the ground where the English judges have, when 
applying the principles involved to both civil and criminal cases; 
and this distinction seems to be indispensably necessary when 
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we reflect upon the character of the tribunals where the rights 
of the parties are to be examined. 

In an action of trespass, the justification of the defendant would 
depend upon his legal right of entry, and in ascertaining this right 
the title of both parties would be tried. But this could not be done 
inacriminal court. Ifsuch was the rule, we might be compelled 
to try the title to a house in a prosecution for an assault and 
battery, or on an indictment for manslaughter. Hence it is 
clear that no principle can be sound when such results would 
follow. And I think it has been clearly shown that no such 
doctrine was intended to be pronounced by our supreme court, 
in the case relied upon by the defendant’s counsel. This deci- 
sion is undoubtedly based upon the ground taken by Coltman, 
in the case of Newton v. Harland, and is to be applied in both 
civil and criminal cases in the way he has illustrated it. The 
other judges make the same application in criminal cases, and 
concur in deciding that a prosecution for forcible entry could be 
sustained, and also indicate that the defendant could not justify 
his forcible entry when sued in an action of trespass. In Penn- 
sylvania, if he had the right to enter and did enter, he could 
justify under that right in an action of trespass, and the question 
seems to be uncertain in England, unless it has been ruled since 
the decision in Newton v. Harland. But no case has been 
shown either in England or this country, where it has been 
ruled the landlord would not be responsible in a criminal pro- 
secution for such a breach of the peace. On the contrary, it 
seems to be clear that he may be indicted for such forcible act. 
Hence it is held in 1 Haw. P.C. 274, on an action for a forcible 
entry, if the defendant proves his title to the Jands he shall not 
pay damages to the plaintiff for ¢Ae force; but he may be pun- 
ished as a disturber of the public peace. So likewise we find 
it laid down by the same writer, that a joint tenant or tenant in 
common may offend against the statutes, either by forcibly 
ejecting or forcibly holding out his companion, for though the 
entry of such a tenant be lawlul per my and per toud, so that 
he cannot in any case be punished in an action of trespass at 
the common law, yet the lawfulness of his entry no way ex- 
cuses the violence or lessens the injury done to his companion, 
and consequently an indictment of forcible entry into the moiety 
of a manor is good. 
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It seems then to be clear that the lawfulness of the entry is 
not a ground of justification if the a@e¢ was unlawful. The 
offence consists in the forcible manuer in which the act is done, 
against the peaceable possession of one who occupies; it is a 
breach of the peace, aud a crime against the public law. For 
that the accused must answer. On the principles above stated, 
the court are clearly of the opinion that the verdict ought not to 
be disturbed for the first reason alleged. 

But the second is atteuded with more difliculty. My mind 
was not fully satisfied as to opinions expressed at the trial, but 
I thought it better to let the jury pass upon the facts, and have 
the point reserved for the consideration of the whole court. 
And I am now convinced that the averment in the indictment 
that the possession was in Jane Dewees, was bad, she being a 
married woman. 

The possession was that of her husband, and ought so to 
have been averred, and the jury ought to have been instructed 
that the indictment could not be sustained if they believed her 
husband was in full life, and she was not living separate and 
apart from him. 

The evidence on this point was clear. It was proved that 
once or twice the husband was at the room of the prosecutrix 
during her residence on the premises, and staid all night. 
There was no evidence of a separation. On this state of facts 
the possession was in the husband, and ought so to have been 
laid. Ifan action of trespass had been brought for any great 
injury to the property by the removal, it must have been 
brought in the name of the husband and not of the wife. If the 
husband had died, the cause of action would not have survived 
to the wife. 

Although an indictment of this description is for an offence 
against the public, yet it partakes in some manner of a civil 
remedy, It is not for a personal injury done the wife, but for 
au injury done to property, and could be committed without 
any actual manual violence done to the person; and when an 
lujury is done to the property, the record must show who had in 
law the actual possession. 1 Haw. P. C. 284. 

In an indictment for stealing the goods of another, if the pro- 
perty was laid to be in the wife, it wold be bad, because the 
personal property of the wife is in law the property of the hus- 
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band. And it would be no answer to the objection to show, 
that the husband was absent and the actual possession was that 
of the wife. On this ground, therefore, we think a new trial 
must be granted. But it is due to the very intelligent gentle- 
men who prosecute for the commonwealth to say, that when 
Jane Dewees made her statement of the case to them, she did 
not communicate the fact that she had a husband alive. 
The rule for a new trial is made absolute. 


NWP LAWOOn 


IN THE COMMON PLEAS OF NORTHAMPTON CO. 


BUNTING UV. YOUNG ET AL. 


1. Plaintiif in ejectment produced a deed of ancient date to John Nicholson for 
the land in dispute, which had not been recorded. Held, that the 3d section of 
the act of 11th March, 1843, “relating to the Nicholson court, &c.” did not 
apply to the case so as to affect plaintiff's title, as it did not appear that any 
part of the land in dispute was part of the Nicholson estate, covered by the lien 
of the commonwealth. 


The following is the charge of his honour Judge Banxs: 

The plaintiff has given in evidence a warrant to Isaac 
Kreider for 400 acres, dated the 2d of August, 1793; survey of 
4663 acres on the 25th of September, 1793; returned on the 
20th of February, 1794; patent for 466} acres on the 23d of 
January, 1832. 

Warrant to James Santee, dated the 2d of August, 1793, for 
400 acres; survey the 25th of September, 1793, of 4504 acres; 
returned the 20th of February, 1794; patent the 23d of July, 
1832. 

This title the plaintiff has shown to be vested in him, and it 
forms a regular legal title. This title, which has been thus 
regularly brought down to the plaintiff, will entitle him toa 
verdict, unless the defendants have shown a better right in 
themselves. 

The defendants have given in evidence a warrant to Bartel 
Hittle, dated the 13th of May, 1786; an order of survey dated 
the 2d of April, 1793; the warrant called for 400 acres; a sur- 
vey dated the 16th of October, 1802, of 4342 acres; and returned 
on the 9th of December, 1802; and patent for the same dated 
the 21st of December, 1802. 
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Warrant to Jacob Everhart for 250 acres, dated the 13th of 
May, 1786; order of survey 2d of April, 1798; survey of 267 
acres on the 18th of October, 1802; returned the 9th of Decem- 
ber, 1802; and patent dated the 22d of December, 1802. 

Warrant to Philip Shreaeder, dated the 13th of May, 1786, for 
400 acres; survey on the 12th of June, 1787, of 4104 acres; 
order of survey on the 2d of April, 1802; survey returned the 
9th of December, 1802; patent dated the 22d of December, 
1802. 

This title has been regularly traced to the defendants, and has 
become vested in them, and tie question is which is the better 
title, the plaintiff’s or the defendants’? 

The defendants’ warrants are dated on the 13th of May, 1786; 
on one of them a survey was made on the 12th of June, 1787, 
and was returned on the 9th of December, 1802, a period of 
fifteen years after it was made. It does not appear that the fees 
were paid; on the other two warrants no survey was made until 
the 16th and 18th of October, 1802, a period of sixteen years 
after the date of the warrants. It does not appear that the fees 
had been paid to the surveyor previous to making the surveys. 

Are the defendants’ warrants descriptive? If they are, then 
the title to the land would be good from their dates, if surveys 
were made with reasonable diligence. 

If the warrants are loose, allowing a scope of several miles, 
then the title would date from the surveys. If they are shifted 
warrants, then no title would attach except there was actual 
notice, until the surveys were made and accepted. 

These warrants are not precisely descriptive of the land, nor 
do they designate the land with reasonable certainty. 

Whether a warrant be descriptive or not, a survey must be 
made, and when made it must be returned. When made, the 
neglect of the surveyor alone will not prejudice the owner. If 
the fees have not been paid, the fault becomes his, and after 
years the title would be postponed to an intermediate one. 
Here the defendants’ two warrants, on which no surveys were 
made until the year 1802, must be postponed to the plaintiff’s 
warrants and surveys returned for the same land. The de- 
fendants’ warrant on which a survey was made in 1787, and 
which was not returned until 1802, must give way to the plain- 
tiff’s warrant and survey returned for the same land, because 
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it does not appear that the fees have been paid. Thus the 
plaintiff’s title is the best, and must prevail. This the supreme 
court has put to rest in its decision of this case, when it was 
before that court. This would end the case, were it not for 
another question raised by the defendants’ counsel. 

In deducing his title fron: one of the warrauts to the patentees, 
the plaintiff on the call of the defeudant produced a deed poll of 
ancient date to John Nicholson, which the defendants gave in 
evidence. This deed poll has never been recorded. ‘I'he de- 
fendants’ counsel have contended that this deed, not having 
been recorded, is null and void, and that the plaintiff cannot 
recover from the defendant the land contained in it and granted 
by it. 

This objection to the plaintiff’s title rests for its support upon 
the 3d section of the act of assembly, passed on the 11th day of 
March, 1843, and which is in the following words: “That the 
several acts of assembly providing for the recording of deeds 
and other instruments of writing concerning real estate, shall be 
construed and taken to apply in all their force to all titles, con- 
veyances, and instruments of writing relating to the estate of 
John Nicholson, or by or under which John Nicholson, his heirs 
and assigns, and any person or persons claiming under hitn and 
them, claim a title to real estate, and every such title arising 
under, and instrument of writing not being recorded according 
to said acts, shall be null and void against bona fide purchasers, 
and against persons in possession under any title obtained from 
the commonwealth, or any commissioner’s or treasurer’s title.” 

It does not appear that any portion of the land in dispute was 
part of the Nicholson estate, and bound by the lien of the com- 
monwealth for the debt due by him, or that it was ever so 
bound has not been shown, nor has it been attempted to be 
shown. The defendants do not claim under said lien, and by 
virtue of any title from the commonwealth connected with said 
lien, nor do they claim under any commissioner’s or treasurer’s 
title. They claim by virtue of warrants, surveys, and patents; 
as an original title. The plaintiff does not claim the land as 
part of the Nicholson estate, bound by said lien. He claims by 
virtue of warrants, surveys, and patents, granted by the com- 
monwealth in the ordinary way as an original title. The two 
titles are independent of each other. ‘They are adverse rights, 
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hostile in their origin, progress, and completion. Each one 
claims under his own distinct title, denying the legality and va- 
lidity of the right of the other. Thus the parties stand as 
regards each other. Thus they present their rights to the land 
in controversy. 

Does this act of assembly apply to this case? In exploring 
the intention of the legislature I shal! confine myself to this case, 
and to the titles of the parties in this suit; I shall leave other 
cases for adjudication when they arise. This law is said to be 
an explanatory one. I will consider it as such. If this be its 
character, in expounding it & strained construction cannot be 
resorted to legitimately. It must operate by its words, and be 
restrained in its application to the subject and cases expressed 
in itself. 

The plaintiff does not claim under this deed alone to John 
Nicholson. He has a higher and more perfect title. He claims 
under a patent from the state. This patent is his title, consum- 
mated and perfected under the warrants and surveys which he 
has given in evidence. No one claiming under this title dis- 
putes its validity. The patent is evidence that the patentee has 
acquired the right to it. That this was so, no one having any 
interest in this title by warrant has ever denied. A warrant 
and survey in this state gives the legal title for most purposes, 
They will support an ejectment. Most of the rights incident to 
a legal estate are attached to this, Notwithstanding all this, the 
title is not complete until consummated by patent. It is noto- 
rious that in this state the warrantee is not always the owner of 
the land called for in the warrant in his name. The true pro- 
prietor is him who has paid the purchase money to the state, 
and been at the expense of having the warrant located on the 
land, and returned to the land office when the survey is made. 
Deeds poll from warrantees have in many cases been mere 
matter of form, regarded as being of little importance, and 
therefore but very seldom recorded. The recording acts no 
doubt did apply to th>m. They were held by the claimants of 
the land until the patent was obtained, and then thrown aside 
as useless. The patent was then deemed a perfect title under 
the warrant. The patentee did not then stand in need of his 
deed poll as agaiust transgressors, or those on the land without 
title, or adverse claimants by title acquired from the state by 
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grant subsequent to the date of his patent. To declare at this 
late day that all such titles were null and void, where a deed 
poll to the patent had not been placed on record, would shake 
half the titles by patent in the state. Any act of the legislature 
that would change the recording acts so far as to declare unre- 
corded deeds poll anterior in date to the patent, null and void, as 
to adverse claimants under other and distinct tities, would cut 
up the land title of Pennsylvania by the very roots. To do so, 
would be an act of injustice which I am well persuaded the 
legislature never intended by the passage of the act in question. 

That the recording act of 1775 only relates to purchasers 
under the same title, is a rule well established, and indeed was 
never seriously doubted by any one. It did not contemplate a 
purchaser under a distinct title. ‘That was not the mischief to 
be remedied by it. A purchaser of one title could not be in- 
jured by an unrecorded deed of a right under which he did not 
claim. ‘That deed was no part of his title. In his right he was 
not and could not be prejudiced by an omission to have it 
recorded. His right was the same, whether it was recorded or 
not. If he had purchased a bad title it was his misfortune; he 
could not retrieve his loss or make his title good, by showing 
that a deed under which his adversary claimed was not recorded. 

The above principles are well settled. Was this section in- 
tended to change them as to deeds to John Nicholson such as 
this is, and in such a case as the present one? To what titles, 
conveyances, and instruments of writing relating to the real 
estate of John Nicholson, does it apply? In this consists the 
question, and its solution will settle all difficulty. It is well 
known that the state held unsatisfied liens to a large amount 
upon the lands of John Nicholson. Her titles had their exist- 
ence in the settlement of his public accounts in the year 1776, 
without any legal means of raising the money by the sale of 
said lands, ‘The state also had debts by judgment to a large 
amount against him, which by reason of his death and the want 
of personal representatives, the state could not resort to the ordi-. 
nary meaus of collection. Under this state of things, laws were 
passed, the object of which was to raise by the sale of his lands 
money suijicient to pay the debts due to the state. There were 
adverse claims to these lands. Some had been sold for taxes. 
To the rights of these different claimants, the state was not 
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indifferent. A tender of compromise to all claimants of these 
lands was authorized on the part of the state. Commissioners 
were appointed on behalf of the state, and sales of land were 
made from time to time to a large amount, and compromises 
were made with many adverse claimants. The matter still 
remained open. A large amount of the debt was still unpaid, 
The adverse claimants became every year more numerous, and 
more determined in their opposition to the collection of this debt. 
Entire communities took part in it, and it resulted in a high 
state of public excitement. A court has been established to 
adjust all these claims. Its judgments and decrees were not 
received with much favour. ‘Thus things were in 1843, when 
this law was passed. 

The Nicholson debt, the Nicholson liens, the Nicholson estate, 
and the Nicholson court were terms well known to the people 
of this state. Therefore, is not this section of the act to be con- 
fined in its operation to the lands of John Nicholson, which 
were or had been bound by this state lien? Or does it apply to 
any deed and every deed which he may have held to any land 
at any time during his life? This will now be seen to be a very 
grave question indeed; important in its consequences, as it bears 
upon the just rights of other citizens—rights which were ac- 
quired under the then existing laws, and which were perfect, 
absolute, and vested rights until the enactment of this short see- 
tion of the act of the 11th of March, 1843. 

In its title the act professes to be “An act to repeal the Nichol- 
son court, and to release the lien of the commonwealth on the 
estate of John Nicholson, deceased.’’ 

In the Ist section, the “ Act to resettle the estates of John 
Nicholson and Peter Baynton,”’ and all other acts or parts of 
acts “relating to the Nicholson court and commissioners” are 
repealed. 

By the 2d section, the alleged lien of the commonwealth on 
all the lands belonging or supposed to belong to the estate of 
John Nicholson, is released. 

The 3d section is the one which gives rise to the present con- 
troversy under this act. It provides that “the recording acts 
shall be construed and taken to apply in all their force to all 
titles, conveyances, and instruments of writing relating to the 
estate of John Nicholson.”’ Thus far it is limited to the estate 
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of John Nicholson. What is this estate? It can be none other 
than the land which was bound by the lien of the common- 
wealth. Lands which were never bound by that lien formed 
no part of that estate. It cannot be extended to lands against 
which the state had no claim, and which had been granted in 
the usual way by patent free and clear of all incumbrances. In 
that case the state had nothing to do with the lands, and as they 
formed no part of his estate the expression cannot with any 
propriety be extended to them. 

Then follow these words: “or by or under which John 
Nicholson, his heirs and assigns, and any person or persons 
claiming under him or them, claim a title to real estate.’? 
These are comprehensive expressions, but are they not to be 
limited to the subject-matter of this legislation. Restraining it 
to this, it may all be well enough. ‘To extend it to all grants of 
land to Jolin Nicholson, and to his heirs and assigns, and on 
which the state never had any lien, might do great injustice. 
Take the case of a grant of land to John Nicholson, and a con- 
veyance by him before he was a public defaulter, would this 
section extend to such acase? There are no doubt many cases. 
Would his assignees in such cases, when the state never had 
and never claimed a lien, come within the spirit of this clause? 
They are within the letter. But would it not be partial, not 
general, and applicable to all conveyances under similar circum- 
stances? It would operate on past deeds, and on the interests 
of particular individuals. The deeds of this particular indi- 
vidual would be singled out from all others, and incumbered 
with a condition not annexed to them when they were made. 
This in my judgment would be legislation of very questionable 
constitutionality. Before I would put this construction upon 
the words employed, this must be shown quite clearly to be 
their legitimate effect. 

Why embrace his heirs and assigns, if it was not part of the 
lien estate. His heirs and assigns might take other land from 
strangers; can it be possible that this act applies to them? Cer- 
tainly not; yet they are within the letter. It must refer to lands 
on which the state had a lien. The words, “or persons claim- 
ing under him or them,’’ mean claiming under his or their lands 
of the Nicholson estate, and not lands on which the state never 
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had any lien, and which had passed into the hands of bona fide 
purchasers free and clear of all incumbrances. 

In conclusion we have this provision: “ And every such title, 
conveyance, and instrument of writing, not being recorded ac- 
cording to said acts, shall be null and void agaiust bona fide 
purchasers, and against persons in possession under any title 
claimed from the commonwealth, or any commissioner’s or 
treasurer’s sale.” The title embraced by this provision is 
declared “null and void.’’ Its foree is expended upon past 
contracts. It gives no time to record them. For if they might 
be hereafter recorded, its efficacy would be destroyed. The 
right wnder the unrecorded writing is cut off. It is at once 
legislated out of existence as against bona fide purchasers. 
What dona fide purchasers? Certainly those under the Nichol- 
son lien, and against persons in possession under any title 
derived from the commonwealth. How in possession, and 
under what claim? The answer must be, under any title 
claimed from the commonwealth by virtue of the state lien, 
either by sale or compromise. As there is no title here under 
any commissioner’s or treasurer’s sale, it is not necessary to say 
to what cases or titles this provision applies. 

That this act applies only to lands on which the state had a 
lien, is pretty strongly enforced by the provisions of the 6th 
section. That section proposes to quiet fears and remove 
doubts as to titles derived from the commonwealth. They are 
declared to be good and valid. They are to be held as fully 
and amply as if the lien had never existed. “Saving to all 
others than the commonwealth, their several rights and interests 
in the said lands according to the laws of this commonwealth.”’ 
This section applies to all lands granted by the state on which 
the lien existed, but where the grant was not by virtue of the 
lien. It must apply to such grants, for if the grant had been 
made by virtue of the lien, it would have been extinguished as 
matter of Jaw and of course. Then it appears, that when title 
has been made by grant from the state independent of the lien, 
that the rights and interests of others are saved. This saving 
provision extends to grants of lands on which the lien existed. 
Now if the rights of others are saved in cases where the state 
has granted lands on which the lien existed, how is it when a 
similar grant has been made of lands on which no lien existed? 
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Surely the law is not intended to apply to such cases, or the 
rights would have been saved there also, It thus appears most 
obvious, that the law in the 3d section was intended to apply 
ouly to the Nicholson estate. This was the subject-matter of 
the act. It appears in its title. It is in its provisions when 
they are ali taken together. This is the plain interpretation of 
the words, and the just exposition of tie enactments, 

The plaintiif does not claim under the Nicholson deed only. 
ilis title is by patent. It is under the commonwealth, and is 
not within the words of the statute. The defendants do not 
elaim under the Nicholson title. They claim under a distinct 
title. The fact that this deed poll was not recorded did not 
affect the plaintiffs. This suit was pending long before the law 
was enacted. The plaintiff’s title had been decided good and 
valid by the supreme court before its passage. I do not sup- 
pose it was intended to reach this ease by it. But legislation 
that operates upon actions pending is always of questionable 
propriety. It does not often affect the rights of the parties in 
actions pending, unless it is so provided. It is not so specially 
provided in this act. The plaintiff’s title had been declared 
good by the supreme court. If this act applies to this case, it 
decides this title which was good to be a nullity. 

In the trial of rights to property, the parties should have the 
benefit of the laws existing at the time the suit was brought. 
It is unjust to them to have their rights overturned by future 
laws, which declare that rights that were good when the suit 
was brought shall be null and void. Laws should be pros- 
pective. Those which have a retrospective operation are dan- 
gerous as well as odious. When they alter the rights of 
property, they are at variance with the principles of enlightened 
jurisprudence. 

If the words of a law are doubtful, that construction should 
be given to it as is most consistent with justice and the rights of 
the parties. This act does not propose to vary the remedies of 
the parties. It does not enjoin any duty to be done by them to 
secure their rights. By its enactment it declares a title, which 
up to that time was good, null and void. It gives not a day of 
grace—no season of repentance—no period of probation or 
reformation. No notice is given to the plaintiff to record his 
deed—no law enjoined upon him to record his deed, to save his 














136 Common Pleas of Northampton County. 


right against the defendant. Thus in the absence of enjoined 
duty, in a case where he was in no fault, when the defendants 
have no priority with him and no equity against him, this sta- 
tute it is argued comes in, and with a pen of iron writes down 
his title null and void, for not doing what no law enjoined him 
to do, and which omission has done the defendant no harm, and 
which if done could in no possible event have done them any 
good. This to me is, I must confess, a new idea. It is how- 
ever a bold one, and certainly does great credit in this particular 
to the man who penned it, if that was the object. Here, as I 
have said, are two adverse titles, adverse in their origin, each 
one denying the validity of the other’s title. Can it be that it 
was ever intended that this act should come in and declare the 
legal title null and void, because a deed poll anterior to the 
patent was not recorded? 

This act if applicable is not declaratory, or one of explanation 
only. It must reach a distinet class of cases retrospectively, and 
thus operate on vested rights of freehold. It makes that law 
which was not law when the plaintiff’s title was perfected by 
patent from the state. This patent gave him the exclusive and 
most perfect right to this land. This right could not be legis- 
lated from him and given to another. The legislature did not 
contemplate any such thing as this; to give it this effect would 
be a perversion of their purpose. It is vain to attempt to dis- 
guise it. If it applies to this case, it at once strips the plaintiff 
of his property, and of his right to its possession which he had 
acquired by existing laws. It makes his title give way to one 
who has no title and no equity to the land, but what he derives 
under this act. It not only does this, but nullifies the decision 
of the supreme court in this very case. This would shock the 
understanding of all honest men. It would be an outrage upon 
all intelligent sense of right. My high respect for the legis- 
lature forbids the belief that they intended any thing so unjust. 
If consequences of this kind had been perceived and its effects 
had been thus understood, it would never have become a law. 

I do not think that this act has any application to this case, 
and that the fact that the deed to John Nicholson was not 
recorded, does not impair the plaintiff’s title or his right to 
recover. 
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IN THE COMMON PLEAS OF CHESTER COUNTY. 


[September, 1845. 


REES UV. FISLER. 


1. A plaintiff who appeals from an award of arbitrators, made under the compul- 
sory provisions of the act of 1836, and who fails to recover a verdict or award 
more favourable than the awaid appealed from, is not entitled to a return of the 


costs paid by him, on appealing. 


The following case was stated for the opinion of the court, 
and argued by Darlington tor plaintiff, Lewis for defendant. 

Ezekiel M. Rees brought his action, March 22d, 1844, against 
John Fisler for work and labour done, and on the next day 
took outa rule of refereuce, under the compulsory arbitration 
act of 1836. 

The arbitrators chosen, met on the 27th April, 1844, and on 
the 11th May awarded in favour of the plaintiff, $216 48. 

Ou the 27th May, 1844, the plaintiff paid the following costs, 
viz. sheriff $3 12, attorney $3, arbitrators $12, prothonotary 
S178, amounting to $19 90, and appealed from the award of 
the arbitrators, 

August 11th, 1845, by agreement of the parties, the matters 
in variance between them were referred to arbitrators, under 
the 6th section of the arbitration act of June 16th, 1836. 

On the 13th August, 1845, the arbitrators awarded in favour 
of the plaintiff the sum of $178 87, which award was con- 
firmed, nisi, by the court, the next day. 

The question for the opinion of the court, is whether upon 
the above statement of facts, the plaiutiff is entitled to recover 
from the defendant the amount of the above costs paid on 
appeal, viz. $19 90, or any portion thereof. 

If the question be decided in the affirmative, then judgment 
to be given for the plaintiff for the whole amount of costs or so 
much thereof as he is entitled to recover; if in the negative, 
then judgment to be entered in favour of defendant. 

The following is the opinion of the court, by BE t, presi- 
dent: 

In this case, the plaintiff entered a ruie for a compulsory 
arbitration, under the provisions of the act of 1836. The arbi- 
trators awarded in his favour the sum of $216 48. From this 
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award the plaintiff appealed, paying the costs which had 
accrued up to the time of appeal, and entering into the recog- 
nizance prescribed by the act of assembly. The case was again 
referred, by agreement of parties to referees, under the sixth 
section of the act of 1836, who made an award in favour of the 
plaintiff, for $178 87. Upon this state of facts, the question is, 
whether the plaintiff is entitled to a return of the costs paid by 
him, on appeal, at the hand of the defendant ? 

The correct solution of this question must depend upon the 
proper construction of the arbitration act, regulating the liability 
for and payment of costs, in such cases; and the provisions of 
the act of 1836, being in this particular, borrowed from the prior 
act of 1810, any judicial construction which the earlier may 
have received, is of authority when considering the later 
statute. 

These acts were intended to supply a complete system of 
costs, in cases of appeals from awards of arbitrators, and operate 
to repeal the statute of Gloucester, pro tanto, wherever their 
provisions are applicable. Thus it has been held, that where 
a defendant appeals from an award, in favour of the plaintiff, 
and there is a verdict against the appellant, for a less sum than 
the amount of the award, he is not liable for the payment of 
the plaintiff’s costs, though he would be so by the statute of 
Gloucester, because by the terms of his recognizance prescribed 
by our act, he is bound to pay costs only in the event of the 
plaintiff’s recovering a judgment for a sum, at least equal to 
the report of the arbitrators, and the recognizance is co-ex- 
tensive with the plaintiff’s right to and the defendant’s liability 
for costs (Landis v. Shaeffer, 4S. & R. 196; Pratt v. Naglee, 6 
S. & R. 299; Poke et al. v. Kelly, 13S. & R. 165.) Is the case 
now presented within the provisions of the act of 1836? For 
the plaintiff it is said to be casus omissus, and it is admitted 
that only upon this ground can his claim be sustained. But I 
think, in this the plaintiff is clearly mistaken. 

The payment of costs upon an appeal, is made by the act of 
assembly one of the conditions of the appeal, without which it 
is invalid; and in this particular it matters not whether the 
appellant appeals from an award made in his own favour or in 
favour of his antagonist. Now looking alone to the terms of 
the act, it is to me very plain, that where the plaintiff is the 
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appellant he is not entitled to a return of these costs, unless in 
the final result of his cause, he puts himself in a more favour- 
able position than he occupied under the award of the arbi- 
trators. By the 29th section it is provided that if the plaintiff 
be the appellant he shall, &c. be bound in a recognizance to the 
defendant, the condition of which shall be, that if he shall not, 
in the event of the suit, recover a sum greater or a judgment 
more favourable to him than the award of the arbitrators, he 
shall pay all costs that shall accrne in consequence of said 
appeal, &c. If he recover a judgment for less than the 
amount of the award, he is not entitled to recover costs which 
accrued on the appeal, for by the terms of the recognizance, he 
is bound to pay costs, and this recognizance, according to the 
case of the Commonwealth v. Shannon (13 S. & R. 109), 
ascertains his rights as well as his liabilities in respect to costs. 
But the 32d section of the act enacts that the costs to be paid 
by the appellant as therein before required (that is on appeal), 
may nevertheless be taxed in the applicant’s bill, and recovered 
by the adverse party (the appellee) if in the event of the suit, 
the appellant is entitled to recover costs, agreeably to the pro- 
visions of this act. It is only then, when the appellant may 
recover costs, from his adversary, agreeably to the provisions of 
the act, that he is entitled to call for a return of the costs paid 
by him on appeal. But it is said, the plaintiff’s recognizance 
is by its terms, to be confined to the costs accruing on the 
appeal, and as the act contains no provision mentioning, par- 
ticularly, in what event of the suit a plaintiff appellant shall be 
entitled to recover costs, the phrase “ agreeably to the provisions 
of this act,’’ is insensible and must be rejected, leaving the plain- 
tiff’s right to reclaim the costs paid on appeal, to stand upon 
the provisions of the statute of Gloucester, which gives costs 
whenever damages are recovered. Upon this reasoning it is 
assumed, that as the plaintiff’s recognizance in the events which 
have place here, only binds him to the payment of the costs 
that accrued after the appeal, he is entitled to have the prior 
costs, though it is admitted that if the statute contained a pro- 
vision expressly, giving the plaintiff costs, only when he re- 
covered a more favourable judgment, the language of the 32d 
section would operate to bar his claim upon the costs of appeal. 
But this objection is altogether too nice and fanciful to be per- 
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mitted to weigh against a common sense construction. In 
effect it abrogates the 32d section, where a plaintiff is the 
appellant, except in the single instance of his failing to recover 
altogether. But, 1 think it is clear, the provisions of this section 
were intended to be commensurate with the plaintiff’s right to 
reclaim the costs paid ou appeal, under every event which 
might happen, and it is our duty to give the act such con- 
struction as will effectuate this intent, and for this purpose to 
make operative every word and clause of this section. This 
is in accordance with the general rules of construction, to reject 
nothing where meaning and etlect may be conferred upon 
it, consistently with other portions of the statute, and that where 
one construction will work this result, while another operates to 
render nugatory a portion of the statute, the former is to be 
preferred. Looking then to the whole of the 32d section, it 
will be seen to have express reference to the prior provisions of 
the act, ascertaining the appellant’s liability to the payment of 
costs, for there is nothing else to which the clause “agreeably 
to the provisions of this act’? can have reference. But the pro- 
visions here referred to, must be those only which relate to the 
payment of the costs accruing upon the appeal, for the right of 
the appellant to recover the costs paid by him when appealing, 
is made to depend on his ultimate right to recover other costs, 
and these can be none other than the subsequently accruing 
costs. ‘lo express fully by words the meaning of the section, 
if may be read as if it were written: “The costs to be paid by 
the appellant, as herein before required, may nevertheless be 
taxed in the appellant’s bill, and recovered of the adverse party, 
if in the event of the suit the appellant is entitled to recover the 
costs (hat shall accrue in consequence of said appeal, accord- 
ing to the provisions of this act.”’ If thus read, it will not admit 
of question that where by the terms of the act, the appellant is 
not entitled to recover the costs accruing subsequently to the 
appeal, he cannot reclaim the costs paid by him on the appeal. 
‘This is one aspect under the provisions of the act. But how if 
a plaintiff appellant recovers a judgment more favourable than 
the award, and thus escapes the condition of his recognizance 
binding him to the payment of costs? Then, by a necessary 
implication flowing from the whole scope of the act, the plain- 
tiff is entitled to have the costs accruing subsequently to the 
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appeal from the defendant, and as a consequence, by the ex- 
press terms of the 32d section, the costs paid as appellant. The 
same kind of implication arises under the 30th section of the 
act, regulating appeals by defendants, and prescribing the form 
of the recognizance by which the defendant binds himself to 
pay all costs which may accrue on the appeal, if the plaintiff 
shall obtain a judgment as favourable as the award. There is 
nothing here expressly releasing the defendant from the pay- 
ment of costs to which he would have been liable under the 
statute of Gloucester, on a recovery by the plaintiff to any 
amount, as was argued for the plaintiff in Landis v. Shaeffer, 
(supra,) and yet it was there determined that his recognizance 
being co-extensive with his liability, the defendant was exone- 
rated by necessary implication from the payment of subsequent 
costs, the plaintiff having recovered less than the award. By 
these constructions all the terms of the 32d section are satisfied. 
In one event the appellant is entitled to reclaim the costs paid 
on appeal, “according to the provisions of the act,” to wit, 
where he is entitled to recover costs, accruing subsequently, 
and in another event, to wit, when the statute directs him to 
pay those costs, or where he is not entitled to recover them 
from his adversary, he also loses the prior costs. Our judicial 
decisions are confirmatory of these principles, for properly under- 
stood, this is the doctrine of Commonwealth v. Shannon (supra), 
in which case c. j. Tilghman, delivering the opinion of the 
court, put the opposite of that now before us, namely, where a 
plaintiff appellant from an award in his own favour, recovers a 
judgment more favourable, in that event he would be entitled 
to have again from the defendant the costs paid on appeal. So 
in Pratt v. Naglee, (6 S. & R. 299,) and Bellas v. Oyster, (7 W. 
341,) it was determined that where a defendant appeals, and 
the plaintiff recovers a final judgment less favourable, the appel- 
lant is not entitled to the return of the costs paid on the appeal, 
for the reason it must be that according to the provisions of the 


act, though exempted from the payment of costs subsequent to . 
the appeal, he is not entitled to recover such costs from his 
adversary. 

The construction now given is in accordance too with the 
policy of the arbitration laws. In introducing our system 
of compulsory reference, the legislature regarded with a very 
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favourable eye the domestic tribunal thus created, and intended 
itas a forum for the final settlement of many disputes which 
otherwise must engage the attention of a court and jury. To 
effect this object, while provision was made for an appeal from 
its award, restraints were laid upon litigious dispositions, by 
annexing conditions to the right of appeal. One of these was, 
as we have seen, payment of all prior costs, the forfeiture of 
which as well as the payment of subsequent costs, was in the 
event of a plaintiff insisting upon more than he is justly entitled 
to, intended to operate asa punishment. Bat if such a plain- 
tiff is entitled to have back the costs paid by him on appeal, 
though he recover less than the amount awarded by the arbi- 
trators, the condition degenerates into mere form, aud a portion 
of the restraint imposed on litigation is withdrawn. Without 
therefore, a violation of the spirit and policy of the acts of 
assembly, I cannot see how a decision can be made favourable 
to the plaintiff’s pretensions. The court is of opinion the plain- 
tiff is not entitled to have a return of the costs paid on appeal. 
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COMMON PLEAS OF LANCASTER COUNTY. 


[November, 1845, 
MYERS, ADMINISTRATOR OF BARTON JR. U. BARTON SR, 


1. Executors or administrators are not liable for costs, where the action is brought 
on a contract made by or with the decedent. 


In this case, the action was upon a contract made with the in- 
testate, and the suit having been terminated by an award in 
favour of defendant, a fi. fa. was issued against the adminis- 
trator for the costs, de bonis propriis. And a levy has actually 
been made upon the proper goods of the administrator. This 
was a motion to set aside the fi. fa. 

LewisJ. Thestatute of 23 H. VIII. c. 15, is held to be in force 
in Pennsylvania, 3 Bin. 619, and furnishes the rule which con- 
trols the case before us. By that statute, the defendant recovers 
costs where he obtains a verdict or nonsuit in an action brought 
upon a wrong done to the plaintiff, or upon a contract to which 
the plaintiff was a party. It has therefore been the uniform 
construction in England, 1 B. & P. 445; 2 B. & P. 253; 2 East 
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393; Toller 438; 2 Bue. Abr. 517,518; that where executors or 
administrators bring suit upon contracts made by their de- 
cedents, they are not within the operation of the statute, and 
consequently not liable for costs, in case of verdict or nonsuit 
against them, because the action was not upon a contract made 
with them, but upon one made with the decedent. Hollis v. 
Smith, 10 East. 295. Where the action is for an injury done 
to their own possession, or upon a cause of action accrued after 
the death of their decedent, and in which they are under no 
necessity to sue in their representative character, the rule is 
different. They are within the meaning of the statute, and con- 
sequently liable for costs in the latter case. But the rule, 
although founded upon a fair construction of the words of the 
statute, lias a higher foundation in the principles of justice and 
sound policy. Costs were originally intended as a punishment 
for the party who failed in a claim which he knew to be unjust. 
But how can representatives be cognizant of the injustice of the 
claims of their decedent? It is their duty to enforce them, and 
they may be made liable if they fail to discharge that duty. 
On the other hand, if they bring suit, in accordance with their 
obligations to the creditors and others interested, and fail, by 
reason of facts which were entirely unknown to them at the 
time of bringing the suit, or if, as soon as they ascertain the 
injustice of their suit, they discontinue or suffer a nonsuit, it 
would be a great hardship to compel them to pay the costs of 
the action out of their own estate. The policy and justice of 
the rule which relieves them from this hardship is so ably vin- 
dicated by the preseut chief justice in Musser v. Good, 11 8S. & 
R. 247, and its existence in this country, as well as in England, 
is so clearly established in that case, that nothing farther 
remains to be said. The case is directly in point, and is not 
understood to have been overruled by Mundorf v. Mundorf, in 
2 Rawl. 180, It is not to be denied that the course of reason- 
ing of Mr. justice Rogers in the latter case, is at variance with 
that of the present chief justice in the former. But the cases 
themselves, and the points decided, are not in conflict. And it 
is expressly stated in the last case, that there was no intention 
to interfere with the decision in the first, in which the question 
was whether the administrator could be made liable to pay the 
costs out of his own estate. In the case last decided, the 
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question was, whether the costs could be levied upon the land 
of the testator. And the two may be reconciled by considering 
them as establishing the principle that the goods of the decedent 
are liable for the costs of an action, in which the representative 
fails to recover, but the representative himself is not personally 
liable for the costs in such cases. Understanding this to be the 
rule, the fi. fa. is ordered to be set aside. 





Reports of Cases adjudged in the Supreme Court of Pennsyl- 
vania. By Freperick Warts and Henry J. SerGeanr. 
Vol. VIII. Containing the Cases decided in part of Septem- 
ber Term and in December, 1844, and in March Term, 1845, 
Philadelphia: James Kay Jr. & Brother, 18345 Market street. 
Pittsburg, C. H Kay. 1846. 


Tuts volume, it is understood, concludes the series of Reports 
edited by Messrs. Watts & Sergeant, and in a short time we 
may expect to have the first volume of the Pennsylvania State 
Reports. We have no doubt that the system of law reports 
published by the authority and under the supervision of the 
legislature, will be found to work well, and we have no appre- 
hension that complaints such as we have heard for the last three 
years, will continue to be made. The law of 1845, instituting 
the office of State Reporter, was not hastily framed, nor lightly 
considered. But there is one feature in it open to objection, 
and that is the proviso which excludes dissenting opinions from 
publication. Much might be said upon this subject, and in- 
stances of great number adduced to show, that some of the no- 
blest monuments of judicial learning and ability, are to be found 
in the dissenting opinions of eminent judges, both in England 
and America. As yet we have heard but flimsy excuses for a 
provision, which will go far towards suppressing discussion. 
As recent evidence of the value of such opinions, we would 
refer to the case of Fish v. Sarbar, 6 W. & S. p. 30, Rogers j. 
dissentiente. Apart from the question, whether the point de- 
cided is sanctioned by reason and authority or not, nothing 
but a dread of open and free debate, upon points of law and 
logic, and we might add also, of conscience, would condemn to 
silence the able argument which Mr. justice Rogers adduced 
against the opinion of a majority of the court. 








